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D_e'ar Mr; Taglfafer'roz'

The Executive Office of Energy and Environmental Affairs (EEA): andits
Department of Enyironmental Protection (DEP) and Department of Fishand.

- Game (DFG) (collectively, the Commonwealth) hereby submit our comments on
the Statethent of Basis and the felated Draft- Modification to the Reisstied RCRA

- Peimiit issued by the U.8: Environmental Protection Agenay (EPA) in June 2014.
EPA's Statement of Basis and Draft Modification to the Reissued RCRA Permit
constitute EPA’s "Proposed Cleanup: Plan” for the remadiation of the Rest of
River portion of the GE/Housatonic River Site. At the outset, the: Commonwealth
wishies o express our. apprecfatioﬂ of EPA's willinghess to consider and address
many of the Cammonwealth’s soncerns arid pricrities for the remediation of this
unigue ecosystem that is located within a Gommonwealth- deslgnated Area of
Critical Environmenital Concern (ACEC) and includes-one of the richest and most
diverse array of state-listed species protected uhder the Massachusetts
Endangered Species Act, M. G L ¢ 131A, (MESA) and the MESA regulations at -
321 CMR 10.00. :

While this.comment lstter Is, by its very nature; a techmcat document it is

important that we, ‘as representatives of the Comimonwealth, reiterate our support |

for a “seat atthe table” for the local communities. 1t is the local communities and
the citizens therein that understand and appreciate the-unique and vital interests.
that'are both protected and impacted by the Proposed Cleanup Plan. In addition,
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while. It is discussed further below, we st hlghilght at the-outset the critical
fssiie of the disposal of the contaminated sediments generated by the :
remediation. We thank EPA for requiring the off-site disposal at exjsting licensed
facilities that are approved to receive such material and-are in compliahce With
EPA's off-sife rute. As one of the most éssential elerfients.of the Proposed
Cleanup Plan, the Commonwealth and the affected communities are.seeking
EPA's-affirmiation that off-site disposal will renrainea fegally binding requirement in
the Final Cleanup Plan for Rest of River, as well as a more detailed explanation.
as to how it will be implemented in a manner that is most pmiectwe of our
interests and concetns,

Forthe reasons discussed in more. detail below, the Commonwealth supports
EPA’s Proposed Cleariup Plan for Rest of River. Congistent with the conceptual
remedy outlined in EPA's May 2012 Status Report supported by the
Commonwealth, the Proposed Cleanup Plan is protective of hurman health while
gmploying & remediation framework developed in conisultation with the
Cormmonwealth and the State of Cohnecticut that is directed at presefving the-
dynamic character of the river scosystem and avolding, minimizing and mitigafing
remedy impacts to the affected wildlife and their habitats, with a partlcular focus
on protecting state-listed species. As discussed in greater detaii below, EPA’s
Proposed Cleanup Plan mc[udes

« the rerioval of a large mass of PCBS from Rest af River through the- dredgmg .
of Woods Pond;

& & remediation approach for the riverbanks that ‘addresses risks to human
health while minimizing the disturbance of riverbanks congistent with the
-.objectives of the Status Report, including estabhshmg & higrarchy for
reconstructing disturbed banks that identifies the use of blaengmeerlng
technigues as the most preferred approach;

s @ remedlation approach for flondplain areasand vernal pools based on the
Commonwealth’'s mapping of core stafe-listed species habitat and the use of
an adaptive management approach; to be implemented in consultation with
the Commonwealth, which will gunde the remed{atton of acologucally :mportant
vemal Hools;

3 .approaches to: mtegrate the ¢leanup with potentxal dam remova! or
impoundment use-and mairitenance within Reach 7

s development and implementation of a restoratlon program to address mpacts
of the remedlahon to-the full range of wildlife species and their habitats

s the off-site-disposal at existing off-site licensed faciiies of contammated soil
and sediment ganerated by the remediation, including max;mlzmg the use of
rail o transport such contaminated material; and
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" the use of a broader adaptive management-approach that will gwde the

phased implementation of the remedy ant take into account new information; -

changmg conddmns and the ava:labmty of innovative technoleg:es

In short, the above summary of the key components of EPA’s Proposed Cieanup-'_

Plan reflects the extent 1o which EPA has been tégponsive to the
Commenwealth § concerns and lnterests

L Backgrou-nd.

The Commonwealth has been commentinig to EPA on'the remediation of Rest of
River since at least 2008; and we have been: conisistent in emphasizing how the
unigue etological significarice of the Housatonic River watershed needs to be
conisidered In détermining the right remedy for Rest of River. For example; in
January 2011 the Commonwealth provided EPA with ifs comirients on the
Revised CMS that outlined ourbiy picture: perspective and priorities for eleéanup
of Rest of River,"” The Commbnwealth's comments began by identifying the
targer Houisatoni¢ River watershed as-one of the maost biologically rich and
unique regions of the Commonwealth, We:highlighted the fact that the limestone
bedrock ereatas an exceptsenal hydrol egtcal base; supporting rich, calcareous -
soils and wetlands found only in this region of the Commbniwealth. Theserich
soils and-wetiands of the valley floor, iri turn, support a uhique ecosystem that
sustains many wildlife: species. found niowhere else in Massachusetts. More
specifically, the Housatonic River watershed is home to 112 species of plants, 55
state-listed species, 17 high priority Natural Communlttes 415 gertified vernal
pools and up to 7‘86 potentiai vernal pools

- n addmon to the wide range of state-listed species under MESA the Housatomc ,

River supports a substantial and highly productwe fisheries resource, Thirty-.
seven species of fish have been found in the river and its supporting waters:
provide impertant, valuable and diverse recreational fisheries for both warm and
- coldwater species. Moreover, the Housatonic supperts coldwater habitat
including in the main stem of the Housatonic River and its direct tributaries..
These coldwater fisheries are protected under 314 CMR 4.06 of the MA Surface
Water Quality Standards ("MA WQSE").as coldwater habitat. The MAWQS:
require that both the fish population:and habitat be protectad and maintained as
demgnated for exsstlng uses. . _

The. Primary Study Area {the "PSA”) for the Rest of River remediation extends
from the confluence of the East and West Branches of the Housatomc Rwer in .

! Comnwnwe’tith of Massachuselts, Exeultlvc Offige of Energy and, Environmental Aftairs, Letter (rom
Richard K. Sullivan, Jr., Secretary, Executive: Office-of Briergy and ]"nvnonmemal Aﬁaus, Kenneth L.
Kimmeli, Cammissnone; ‘Massachusetts Departineiit of Eivironniental Protection: and Mary Grilfin,
Commissioner, MﬂﬂSﬂCIIlISCﬂS Department of Fish and Ganrié to Susan Svirsky, USEPA Region 1, Re:
Housatonic River Rest of River: Cominents on Housatanic River Rest of River— Revised Corr cclive.
Measures Study -Report - October 2010, dated Janiary 31, 2011,



Pittsfield; to Woods Pond in Lenox. This.streteh of Housatenic River in the PSA
is a low-gradient, large river that is free to migrate across hundreds of acres of
protected open-space and sculpt the floodplain. The meandering river is
cohstantly reshaping the landscape creating:an irictedible diversity of habitats
including oxbow wetlands, backwaters, sloughs, and vetrial pools. The fertile
soils, shiffing banks arid dynamic nature of the tiver are precisely what makes the:
Housatonic River an ecolegically unique:resource as compared to all other major:
rivérs in the Commonwealth. The PBA also supports an abundance of diverse
arid ecologma][y sensitive wildlife resources including 25 state-listed species. .

In additiori, the Commonwealth, through DFG and the Di\nsmn of Fisheries and
Wildlife (DFW), owns-one or both sides on approximatsly 85% of the land along
tiver's bank in-the PSA, including the 818 acre George Darey Wildlife
- Management Area (the "Darey WMA™): The Darey WMA is spread across
“multiplé parcels consisting largely of river-front and floodplain and is one of
western Massachusetts’ most heawly ufilized wildlife management aréas for all
types of passive recreation including hunting; fishing, trapping, hiking, canoeing,
kayaking, bird watching, and wildlife viewing. Thus, in addifion to its regulatory
interests, the Comimonwealth is a fajor landowner within.the PSA with
stewardshlp l‘espﬂnS!bﬁItleS over a wildlife management afea that is_highly valued
by recreational stakeholders.

The Commonwealth s 2011 commentsito EPA on the revised CMS outlined a
conceptual remediation approach that emphasized the need to carefully consider
the potential impacts of the ramediation on the Rest of River ecosystem when

“identifying and evaluating remedy alternatives. Comiments by the. State of
Connecticut also underscored. the value and importance of having EPA consult

-~ closely with-the two affected states in the Rest of River remedy selecttan
Process, - : :

Later in 2011, EPA invited both states to aotlvely partacgpate ina serzes of

technical discussions with EPA that focuged on educafing each other on interests

and. concerns of the respective: parties, and identifying shared remediation goals,

priorities and processes, ingluding as they relate to minimizing the impacts of

potential: remediation approaches on this unique Housatonic River ecosystem.

An important milestone in this ongmng onsultative process was EPA’s issuance

of its Status Report to the public in May 2012 entitled *Potential Remediation.

Approaches to the GE Pittsfield/Housatonic River Site ‘Rest of River' PGB

Contamination.”. The Status Report outlined a conceptual framework for the. : :
remednatlon of Reach 5 rwer bed and bjanks Waods F’ond downstream '_ —
and called for the off-site dasposal of contammated so:l and sedfments At that . -
time, the Commonwealth expressed its support for the Status Report remedy '

‘because it was reasonably responsive to:-our interests and concerns about the

need for 4 mote balanced approach to desigh] ng and tmpiementmg aremedy for -
the Rest of River ecosystem : . ‘ _ _ . -



EPA subsequently discussed the Status Report remedy with GE during 2013 : T
while contiriuing fo seek the input of the Commonwealth arid the State of Lo
Connecticut during EPA'S development of its draft Statement of Basis and Draft

Reissued RCRA Permit based on the Status Report. The latter.consultations \
with the twa states also resulted i refiiements and clarifications to the proposed - L =
remediation approach to Rest of River consistent with the Status Report. '

. $pecific Comments on EPA’s Proposed ?C!eahu'p Plan

The Conmonwedlth has the. fo!lamng morg speclf;c comments on several key
components of EPA's Proposed Cieanup Plan:

Prcteet:bn. of Pub!lc‘ Health

A Commonwealth pr{onty for Rest of River hzs been that the selectad remedy
must be pratective of human health, EPA's Proposed Cleanup Plan mests that:
gore ob;ectwe by fequiring the removal or capping of contaminated sediment

. consistent with the range-of human-health cleanup stafidards in EPA’s earlier
Human Health Risk Assessraenit (“HHRA“) For example, in the flaodplain the
Proposed Cleanup Plan calls for the reroval of one foot of contaminated soll
with subseguent backfilling to meet a human- health based cleanup target based
on 10-5 cancer risk or non-cancer Hl =1 (whlchever is lower) while prowdmg for
avoidance, minimization, of mitigation of impacts in priority habitat areas for
state-listéd species of concern by establishing a secondary remediation taiget to
meet a human-health based cleanup farget based on 10-4 cancer. tisk.ar hon-
cancer Hl = 1 (whuchever is lower) in high priofity hahitat areas. The Proposed
-Cleanup Plan also requires additional cleanup-to a depth of 3 feet in certain
frequently used areds.to achieve @ human-health based cleanup target based on
10- 5 cancer risk oF non-caricer. Hi=1 (whlchever is Iower)

Far the reasons discussed in more detail in'the. Statement of Basls, the
Commaonwealth concurs with EPA's determination that the balanced approach
set forth in the. Proposed Cleanup Plan fieets the threshold reguirement of being
protective of human. health, while seeking to minimize the impacts on this Uhique

river, including on the abundance of state-listed and other wildlife species -
supported by the river- ecosystem

WeodsPond e R ‘ S

between the conf!uence of the Eastand West branches of the river (Reach 5) : -
and Woods Pend Dam (Reach 8). Moreover, some of the highest concentrations '

of PCBs in the Rest of River system are. contained in Woods Pond. Indeed, it is

estimated that up to 25% of the PCB mass in'the entire Rest of Rtver system is



located in Woods Pond itself.? To address this risk, EPA's Propose;:i Cleanup

. Plan specifies the temoval of contaminated sediment that will vesult:in a minimum :
water depth of six feet in the pond (with shiallower water depths in the near shore - S
areas), followed by the placementiof a cap. In addition, the Proposed Cieanup u
Plan provides thatif, following the abave refmoval, substanhai PCBs accumulate ,
in the: pond GE will be requlred to remove the: accumuiated PGBS from the pond R

The Commonwealth strongly supperts the proposed remedlation approach to
Woods Pand for the reasons identifisd by EPA. The remidval of this significant
mass of PCBs will reduce the potential for release of PCB contaminated
sediment in the case of dam failure, as well as increase the PCB trapping.
efficiency of Woods Pond, thereby reducsng the downstream transport of PCBs.
The Proposed Gleanup Plan will fesult in an approximate 90% reduction of PCB
friass transport-over the Wobds Pond dami. This plan will also rediice rigk from
fish: consumption and to people from direct contact with the sediment, and have
~ the secondary benefit of enhanicing the public's safe, recreational use of the
~pond. ‘Of particularimportance tothe: Commonwealth the propesed mass
rérmoval of PCBs from the pond can be accomplished without causing any
vs|gmficant scological damags, as there are no priority habitats of state-listed
species within the pond. Finally, the requirement that GE also penodfcany
reimove accumulated PCBs from the pond is a niecessary-and effective means of
ensuring that the above remedial objectives continue to be achieved on an open
ended basis.

For the abcve reasons EPA's F’mposed Cleanup Plan sets forth the right
approach for: achieving the reductions in risks and downstream transport .
ob ectlves underiymg the Woods Pond component of the Promsed Cleanup

Reach 5 R?Verb'an?fs:

Inits previous comment letters, the Commonwealth has highlighited the fact that
natural-areas with a high degre@ of "ecasystem integrity” retain not only a full
complement of native pkants and animals, but also the natural processes that
maintain those species i the long term. One of the most unique aspects of the
Hausatonic River is its Jow gradlent, meandering character, coupled with intact;
undeveloped ffoadplams The resulting movement and migration of the river
channel geherates and maintaine the diverse mosaic of wetlands and wildlife
habitats that cofprise Rest of River. A consistent thertie and priority of the
Commonwealth has been to emphasize the importanice of carefully considering - » .
the effect of remedy alternatives.on the dyrramlc character of the river and the S
surrounding, dependent ecosystem. For that reason, one focus area of EPA’s
consultations with the Commonwealth has been-on determining a protective but
balanced approach to remedlatmg the: nverbanks in Reach 5.

2 Housatonic River ~ Rest of River RCRA Facility Investigation Report, September 2003 -
6.



In Reach-5A (the 5 miles of the river fromthe confluencs of the Eastand West

Branches to the Pittsfield wastewater treatrent plant), the Proposed Cleanup 1
Plari requires the removal of solil i erodmg river bariks contardinated with more ' —
than 5 my/kg PCBs and the stabilization of contaminated erodible river banks. In -

Reach 5B (the 2 miles from the Pittsfield wastewater treatment plant o Roaring
- Brookin Lenqx) the Proposed Cleanup Plan requires the removal of soillin -~ P
' erodmg river banks contammated with more- than 50 mgfkg PCBs (hot spots 7 Y
only) . ' :

As EPA explained.in the: Statement of Basis, a focus of the riverbank work will be
16 reduce the mobilization of PCBs into the riverfrom the erosion of '
contarinated banks while maintaining the dynamic nature-of the river, Foetnote
9 in Section 11.B.1.b.(2) of the Draft Reissued Permiit is even morg specuﬂc about
this theme, appropriately hlghllghtmg the objectwes of the. Status Reportto
sddress the Unacceptable risks posed by PCBs and to minimize the amount of
bank excavation to preserve the dynamic character and related biodiversity-and
habitats of the rsver Footnote 9 further expiams

"Ta that end the Status Report proposed a remadial approach that, based
on data colEected prior to the issuance of the [Draft Reissued Permit],
would result iin-an amount of bank excavation in Reach 5A of 3.5 miles,
and an amount of bank excavation in Reach 58 of 0.2 miles.” The actual
remediation amounts wolld be determined during remedial design
purstiant to the process described herein. Ifthe new data to be collected
identifies the need for greater bank excavation, then the foregoing
~amounts of bank excavation will change based on new data. Consistent

- with the remedial approach.identified in the:Status Repott; the corrective

- meagures for the riverbanks will be designed and’ irnplsmented to achleve

~ the{Reach 5A] performance. standards while minimizing impacts on tiver

- dynamics and other ecological processes, andon the abundance of state-
listed and other wildlife species and the dlversny of the[r habitats that are
isupporteci by: the existing river ecosystem '

’ Fmaily, Sectton 1.B.1.b.(3) of the Draft Reussued Perrmt sets forth, cansnstent
with the Status Repcrt a hierarchy of approachés for reconstructing disturbed
- banks, with the use of bioengme@rmg rsstoratlon technigues being the most

B preferred

While the Commonwealth acknowledges that in its January, 2011 comment : -
letter it proposed that no river banks be excavated in Reach 5, we support, for - -
the reasons stated above, the more specific approach to remedlatmg the Reach
5 river banks set forth in the Proposed Cleanup Plah, which is consistent with the - =
Status Report and responsive to'the Commonwealth’s concern about ensuring

that the fundamental, dynamic character of the river remains intact following the '

necessary remediation of erading banks, A particular focus of the .
Commanwealth's [nput on GE's implementation of this permit provision will be to
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ensure that the. hierarchy for reconstructing disturbed banks:js applied consistent

with: the ecological praservation objectives first identified inthe Status Report.

:Fioodpiams

As htghhght@d above, the dynam[c character of the Housatomc River has leadto .

ereation of floodplain wetlands and other landforms such:as levees; side
channels, backwaters, sloughs, and oxbaws. The resul’nng Rest of River:
floodpiam consists of varled and distinet ecological features in different
successional stages. These features, have, in turn, resulted in high: densnty
concentrattons of state-listed. speczes and their habitats, including vernal pools.
importar objec‘nve in fhe Proposed Cleanup Plan for remediating the

and Endangered Species Program (NHESP), developed maps of four different
types of"Core Habitat Areas” within the PSA, which represent subsets of state-
listed species selected by NHESP based upon theirreliance on floodplain
habitat, sensitivity-to habitat distufbance and the degfee of difficulty assotiated
with restoring their habitat after remediation, NHESP's mapped Core Habitat

Areas are included in the Draft Reissued RCRA Parriiit as Attachiment B. Core .

Habitat Area 1 represents the highest quality habitat for state-listed species that
are most likely to be adversely impacted by PCB remediation activities,

Under Seotton 11.B.2. a. of the:- Draft Reissued Peimit, the remedratlon will avoml
Core Habitat Area 1 otherthan in frequently used subareas, abd mininize
impacts to Core Habitat Areas 2 and 3 through the lmplementatmn of a range of
best construction practices that includes phasing the work; use of time of year
. restrictions, tracking andfor. exclusion of animals frormi.work areas, and plant
1ransplantatmn This section of the permit also: states that minirmization of
impacts in Core Habitaf Areas 2 and 3 may, also include the.avoidance of
remediation in certein areas (e.g.; the: mpaot to state-listed species orthelr
habitats of constructing.an access road or a staging area to remedlate such
‘areas outweighs the benefsts of remediation).

As evidencad by EPA's mcorporatlon of NHESP's Core Habitat Area mappmg
approach, the Proposed Cleanup Plan for the floodplain is.responsive to the
‘Commionwealth's concerris about the need fof afvintentional; balanced approach'
o femedtatmg this important ecoiog:cal feature of Rest of River, The
Commonwealth intends to bie actively engaged with EPA and GE during the ‘
design and the implementation phases of this remedial work to ensure its
.conmstency with the permit's avoidance and minimization objectives

‘ Vema! Po.ols

The Proﬁds.edf Cleanup Plan sefs-_férth an adaptive management ftam_ewcrk for
remediating the vernal poals. . More specifically, Section 11.B.2. b. of the Draft

1 is- avolding, minimizing or mitigating impacts fo state-listed spécies and |
their habltats To that end, the Commionwealth, through DFW's Natural Heritage



. Reissued Permit requires GE, at the oufset; to submit a plan to EPA for
‘conducting-site visits o identify potential verhal pools. EPA, in consultation with
the Gommonwealth, will then make the determination asto what constitutes a- | i —
- verndl pool. -GE will zlsa be required to obtain EPA's approval of & work plan;.
 after constiltation with the Commonwealth, that requires GE to conduct-additional
sampling and characterization of vernal pools; to generate baseline-data onthe. .
concentrations of fotal PCBs and the health anid abundance of animal $peties, . -
including state-listed species, and conduct additional field teconnaissance as S
nesded to quantify the potential effects of rermediating the vernal paols or any

state-fisted spacies. The Commonwealth is supportive of EPA requiring these

~ upfront actions by GE 1o develop thoraugh baseline documentation of the scope

and Use by wildlife of vernal pools in Rest of River. The Commonwealth intsnds.
to pro-actively provide EPA and GE with its expert input on thase upfront

assessment quéstions.

The Draft Reissued Permit furher provides that for those vemal pools requiring -
remediation, EPA, after consultation with the Commonwealth, will make case-by-
case decisions on the most appropriate remedial approsch, weighirig field ‘
evidence of species health and aburidance, in accordance with the following
adaptive management framework developed in consultation with the |
Commonwealth: g ' o ‘ =

s EPAwIll select an initial group of vernal pools (8 to 10) for retnediation by
traditional means (excavation arid reconstruction) - excepf that vernal
pools within Core Habitat Area. 1 habitat will be excluded from
consideration;

9 A pilet study will be cond ucted in & §etorid group of verral povisto
evaluate the effectiveness of a sediment amendment (suich as activated
garbon to reduce the bicavailability of PCBs fo biota) and the impacts of

the amendiment on these pools;and -

» A pilot study using an innovative remediation method will also be
conducted in a third group of vernal pools concurrently with the above
rermediated vernal pools as a “reference” group for comparison purposes.

Based on the outcorrie of the above describéd first phase of Vernal pool

 remediation and restoration, EPA will determine, again in consultation with the

Comrrionwealth, the preferred method and appreach for remediating subsequent -
vernal pools. In that regard, the Draft Reissued Permit states that for ’

- remediation in Core Habitat Areas, the approach thatwill be generally used is to _ _ =
avold excavation in vernal pools within Core Habitat Area 1-and to minimize : —
impacts of rethediation, on a casé-by-case basis, of vernal poals in Core Habitat

Areas 2 and 3. A referenced more specifically in our comments on the _

floodplain remediation, the Draft Reissued Permit provides specific-guidance on

the types of minimization practices that will be employed.
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In summary; the Commonwealth supports: the ahove described adapt;ve | )
managemient frarhework for the vernal pools, which EPA developed in : ‘ _ .
consultation with us. it appropriateiy requires an upfront assessment of baseling '
conditions of the full range of vernal pools in Rest of River. The initial pilot phase: ‘
of undertaking three:different remediation approaches in-respective, small : B i
~ subsets ofvernal pools will hélp ensure that the decision on how to remediate the :
other vernal pools is based on actual outcomes and theireffects ori the health .
and.abundance of affécted wildlife spacies. Finally, consistent with the Statiis
- Report, as a general rule there will be no excavation in verhal pogls within Core

Habitat Area 1 and a minimization of remedlal lmpacts on vemal poois m Core
Habitat Areas 2 and 3 ' _

‘The Commonwealth intends to pay close scrutmy fothe eutcemes of this
adaptive management framiework consistent with ouir long-standing toncerns
about the ecological tradeoff of excavating vemal pools on the assumption that it
can laterbe fully restored. The Commonwealth knows from its collective
mitigation experience how challenging it can be to successfully restore a vernal
paol. Such chailenges include recreating the pre- ex;stmg soils; vegetation and
hydroperiods, as well as protecting against invasive species. The hallmark of &
successful restoratlon of a vernal pooi also lnc!udes the retum m comparable
habltat Forthese reasons the future apphcatron af the above adaptave
mariagement-framewortk for the vernal pools must give proper consideration to.
the difficulties assac:ated with fuIEy restoring excavated vernal pools.

Reach 7Impoundments

An. 1mportant component of EF’A’s Proposed C!eanup Plan addresses the
imipoundients in the four dams in Reach 7 (Columbia Mill Dam, Edgle Mill Dam,
.- Willow Mill Dam and Glendale Dam). The Commonwealth appreciafes EPA's
efforts to identify approaches that better integrate the remediation with potential
séenarios to remove oné ot more dams in the future andfor address the use and
maintenance. of these smpoundments :

More specifically, Section 11B.1, g. of the Draft Relssued Parmit requlres GE to

coordinate with any entity pianmng to remove, use and maintain any Reach 7
dam or impoundment. EPA furthar spegifies that GE shall make good faith _ _ _
efforts to reach agresment WIth_ any'such entity ori the scops and extent-of costs: S -
attributable to the presence of PCBs in sediment and promptly pay such: costs i :
advance of the necessary work on the dam or impoundment onee necessary - =
approvals, including by EPA, have been received, The Draft Reissued Permit -
appropriately defines "sedament—reiated costs attributable to the presence of
PCBs” to include, but not be limited to, increased costs of sediment samphng and
analysis to assess the presance of PCBS materials handling, engrneenng
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controls, disposal, or coi'nplia‘nce with other regulatory obligations related to

PCBsin sediment. -

ff no dam removal plans hiave materialized by the time that GE is required fo
submit its proposed Conceptual Remedial Design/Remedial Action Wark Plan for ;
the specific subreach, GE will required to remove sediment from the-river bed \ -

-priot fo placement of & cap to sequester remaining contanmiriation exceeding afv

average of 1 mglkg of PCBs. In that svent, the Iristitutional controls required by

 Section 1.B,7 of the Draft Reissued Permit still obiigate GE 1o pay forthe

incremental costs due to PCBs for future legally permissible uses require

~ sampling, handiing, or off-site disposal of sediment with total PCB.cancentration

exceeding 1 mg/kg of PCBs. Examples of legally permissible Uses that trigger
this obilgation on GE include maintenance or removal of a dam arid.the - '
installation of canoe and beat faunches and docks. :

The Commonwealth stipports EPA's efforts to structure the remediation of the =
Reach 7 impoundments in a way that may facilitate the future removal of one or
mote inpaundments, while at the:same time being clear in the Draft Reissued
Permit about GE's obligations to make a-good faith effortto reacha cost
agreemeft with any entity interested in dam removal'and to promptly pay
sediment-telated costs attributable to the presence of PCBs. ERA'S
implementation of the Final Reissued Permit must guard against creating

practical disincentives to third party entities undertaking future actions to further

testore. of Rest of River through dam removals.
Restoration

-~ The Propused Cleanup Plan properly requires the developmentand- ===
implementation of a restoration program thatresults in the restoration of impacts.

.....

caused by the cotrective measufes tothe full range of wildiife: species and
habitats. More specifically, GE will be required to: - - o

s perform a baseline agsessment of pre-remediation conditions of the

- range of ecological resources in the areas affected by corrective
measures; : ' - o

+ develop restoration performance ob'jective‘sj anid evalation criteria; and

« develop & restofation corrective measures, coordiniation plan to be
 performed during the implementation of the corrective measures.

This three-step approach will help ensure that GE's restoration program is based

“on a thorough assessment of the existing ecological resotirces, the upfront

identification of a comiplete range of restoration objectives and criteria, and the

. implementation of a camprehensive restoration program that includes -
* construction, monitoring and maintenance activities. The Commionwealth looks

11



folward to:working clossly with both EPA and GE durlng the development and -
implementation of this critical component of the Proposed Cleanup Plan, with the
objective of fully restoring the existing ecological resources ofthe PSA, :mpacted
" by the.cofrective measures.

"Finall’y, the Commonhwealth apprecrates that EPA has made clear:in the
Proposed Cleanup Plan that riofting In the restoratior. provisions “shall be

~ construed or deemed to satisfy the separate net benefit mitigation in the
Massachusetts Endangered Species Act (MESA) " As addressed by the:
Commenwealth in the next séction, the. Proposed Gleahup Plan also includes the

~ separate and distinct requirement that GE mltigate the impacts of corractive

measures on state-listed species-and habitats in accordance with MESA, which
is identified as an applicable state ARAR. - .

MESA

As hrghl[ghted inthe background section to this tetter the Housatoriic River
Watershed as.a whole, and the PSA specifically, comprise one of the most.
critical areas for state-listed species in the Commonwealth: EPA’s Statement.of
Basis for the Proposed Cleanup Plan. highlights that almost all of the PSA,
including Reach 5, is mapped by DFW as priority habitzt for state-listed species
under MESA, including areas with dense concentrations of over]applng habitat
for-gight (8) or more state- listed species. As noted earlier, DFW also: developed
Core Habitat Area maps for the PSA for the purpose of identifying stafe-listed
species and habitats that might be particularly sensitive to impacfs resuiting from
the remediation of Rest of River. These Core Habitat Area maps will be used, in -
~ particular, to. guide the remediation of the floodplain and véinal pools.  Other

“avoidance and minimization measures will likely include the use of work timing -
restrictions, barriers and other measures 1o protect state-listed. spec:es during
remedlatlon and-fransplanting and seed collection,

In short as reflected in EPA’s Pfoposed Cieanup Pian an |mportant theme and
objective of the remediation of Rest of River is to avoid, minimize and mitigate
the impacts on the existing diverse and dense array of MESA species and
habitats in the-PSA. Itis of paramount umportance to the Commonwealth that
any unavoidable “take™ of these rare species resultmg from the ;mplementatzon
of the corrective measures must be mitigated in accordance with MESA. For
these reasons, the Commonwealth strongly supports EPA's identification in
Appéndix C of Draft Reissued Permit of MESA and the MESA. regulations as an
apphcabie stata ARAR for the remediation of Rest of River,

$oTake” is br cnd ly clef‘ ned i the MESA regalationis-to include the Killing of hainting of such an maa]s as

- well as the digruption of nigsting, bieeding; f‘ccdmg ot migratory activity resulting from the destruction,
modification.or degradation of their habitat. “Take™ also mcludc:s the killing, collection and picking of rare
plants; See 321 CMR 1001,
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As the Commonweaith has explamed in mare detail in its previous comment
letters to EPA, MESA does not authorize the take of a state-listed species unless
- the party causing the take provides “Net Benefit™ m1t|gataon to the affected state-
listed species. This Net Benhefit performanoe standard takes into accountthe
vulngrable status of state-listed species as ‘compared to-other wildlife species, as
well as the Commonwealth’s responsibility under MESA to require actions that
contribute to the conservation of the affected state-listed spécies as awhole-to
‘help these rare species recover frorn their endangered threatenad or special -
concem status. '

The Commonwealth is committed fo working closeiy with both EPA and GEto
provide site-specific guidance on how to. best to avoid, minimize and mitigate the
impacts of the: correttive measures on state-lisied species fid their habitats
consistent with the framework in the Proposed’ Cleanup Plan and iR accordanae
withi substaritive requnrements of MESA.

Off-S’ite Disposal

EPA’s Proposed Cieaﬁup Plan appropriately reqmres ths off-site: dlsposal of
contarminated soil arid sediment generated by the remediation at existing off-site
licensed facilities, mciudmg maximizing the use of rail to transport such
contaminated material. The Commonwealth strongly supports this core

: component of the: Proposed Cleanup Plan. As stated in‘our 2011 comment letter
on GE's revised CMS, we vigorously oppose the creation of new landfills,
tncludmg the several-on-site or near-site disposal facilities idertified by GE in the
fevised CMS.. There are existing, out-of state, permitted. dasposai facilities that
are. equzpped to acoept thts PCB cantamlna‘ted material,

To récap our position, the siting of a PCB dlsposal facility is clearly not
approptiate for this aréa. The entire Upper Housatonic RiverArea has. been
designated by the Commonwealth as an ACEC, which contains all of the
qualifying infand resource features identified In the ACEG regulations - fisheries,
wetlands and surface waters, watel supply areas, floodplains and steep s!opes
agricultaral and forested areas, historical and amhaee!oglcal resources, wildlife
and rare species habitats, and public recredtional and natural areas.. Inaddition,
8n oh-site of near-gite PCB disposal facility would not meet the requ;remems of
several of the Commonwealth's regulations including;.without limitation, the
Massachusetts Water Quality Certification regulations (314 CMR 9.06}, the
Massachusetis Wetlands Protection Act regulattons (310 CMR 10. 59) the
Massachusetts Hazardous Waste regulations (310 CMR 30.700), and the
Massachusetts Site Assngnment regulations (310 CMR 16.40).

b Net Bcneilt” is deﬁned in the MESA regui'mons to mean (1) niraction(s) that contribute stgml:cantly te.
the long-tetii conservation of a state=listed species, and (2) that:conservation. contrinrtion ekceeds the harm
cdused by the proposed project or activity.
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Furthermore, the siting of a PCB disposal facility in Berkshire County would be.
strongly opposed by communities within Berkshire County and have extremely
'negatrve impacts to those commurities surfouriding the facility, includrng '
econormic, adsthetic, recreatitnal, and potential health impacts, should the facility
fail. Forthis reason, the Commonwealth soncurs with EPA's assessment in the
Statement of Basis that the likely significant local and state opposition to the on-
site disposal alternatives would render these alternatives more difficult; and

potentially not faasible, to implerment,

Finally, the Comimionwealth supports the Proposed Cleanup Plan requirement
that GE maximize the use of rail to transport contarninated material to off-site
licensed facilities. The current freight rail system owned by Housatonic Railroad
Company, Ing. runs adjacent to the portions of the Housatanic River subject to
temoval actrons mcludmg Woods F’ond and should be used to the extent
.feasrble to transport contaminated media from the site. Maximizing the use of rail
wauld reduce the impacts of the remedy on the surrounding commumtres
particularly with respest to truck-traffic.

Other State ARARs reievant to Treatmenbe.-sposal Alternatrves

While the Commonwealth is in general agreement with the: statutes and
regulations identified as ARARs in Attachment C, the Commonwealth provides
the following mare specific comments- related to references to state ARARs in the
Proposed Cleantp Plan: -

° :Statement of Basis; Page 38, Implementability, 3" paragragh The
. second sentence of this paragraph should be revised toinclude TD 2, and
- shold read, “As discussed in the-Compliance with Federal-and’ State
ARARs section above, TD2: anr.i TD3 would have srgmﬂcant rssues

"o Statement of Basis, Page 38, Impiementabmtv 3u paraqraph The .

* second sentanice of this paragraph sholild betevised to include the -
Massachusetts Hazardous Waste regulations, and should read, “As
discussed in the-Compliance with Federal and State ARARs section
-above, TD2 and TD3 would have significant issuss with the
Massachusetts Hazardous Waste reguigtions,.the ACEC‘ Tegulations ,..”

» Aftachment C (ARAR Table) Page 8, Massachusetts Facrlitv Locatron

~ Standaids~ I the Syhopsis of Requrrements colump, the words “i ,
floodplains’ should be deleted since the potential impacts are not lrmrtad
to ﬂoodplarns _

s Attachment C (ARAR Table), Page 8, Massachusetts Facrirtv Location
Standards ~ [n the Citation ¢olumn,. 310 CMR 30.501 should be added
since this séction of the Massachusetts Hazardous Waste regulations also
restiicts the manrier in which hazardous waste can be stored, treated or
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disposed of based upon its location within an AQEC or in clesé proxiniity
to-an ACEC. : - '
. ,.Atig‘achfﬁeﬁt(}ﬁ (ARAR Table), Page 9, Mas sacmwﬁsﬁ ite Suitability
Criteria — In the Action(s) to be Taken 10-Achieve ARARS column, the

wording should bé révised to include the management of solid waste; such

. as femparary stockpilin

Area of Contarination.
Adaptive Management
Section 11.B.10 of the Draft Reissued Permit cantains a provision on adaptive
management. As EPA explains in its Statement of Basis:

“Adapfive management is-a process that allows a'project management .
team to adapt and optimize project activities as they are implemented to
account for new information, changing conditions, and-additional

_ opportunities such as innovative technologies, Adaptive mariagements

intended to facilitate a process that endeavors to minimize costand. _~ - _

maxirmize the environmental benefits actiigved by the actions taken,

EPA envisions thiat the corréctive medsures identified in the Proposed

- Rermedial Action will be implemented i a phased manner using such an
adaptive management approach. This approach will be administered
dufing design and construction activities (including restoration), to adapt,
and aptimize project activities to account for “lessons learned,” new
information and data, ¢hanging conditions, pilot studies, and additional
opportunities that may present themselves over the duration of the
project” . _ '

The Communwealth strongly supports EPA's incorporation of the above
described adaptive management principle-in the Draft Reissued Permit,
Consistent with our previous comment letters, it is critical that during-each phase
of this extended remedy, there be an ongoing and rigorous review of new '
“information, changed conditions and the use of available innovative technologies
to maximize the environmental benefits to be achieved by the Rest of River
remedy. : '

li. Conclusion

As outlined in the background section to this comment letter, the Commonwealth

 Has actively commented on EPA’s development of the remedy for Rest of River
for the last 6 years. From the outset, we have emphasized the ecological

* uniqueness and significance of the location for this proposed Rest of River

remiedy.— the Housatonic River watershed, an Area of Critical Environmernital

Concern with a dynamic, meandering river that has generated one of the richest,
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- thost vital coticentratiohs of state-listed specias jn Massachusetts. The. -
Commonwealth has always recoghized and supported-the need for a remedy
that protects human health. Qur discussions with EPA and the State of
Cennecticut have focused on ways to achieve that important objectwe within &
design and tmplementatlon framework that'seeks to preserve the fundamental
character-of fiver ecosystem and avoids, minimizes and mitigates the impacts of
the temedy on the affected species and habitats. The Commonwesilth

appreciates the time and ‘effort that EPA invested with both states to. understand

angd respond to our respectwa interests; concerns and pnontles

2012 Status Report to the pubhc whnch set ferth a conceptual remedy that s
reasonably responsive:to the interests and ¢ohcerns of the Commonwealth, -
including by incorporating the Core Habitat Area rapping approach developed
by the Commonwealth's NHESP. EPA continued to acfively consult with the -
Commonwealth when translating the Status Report, with some refinements and
clarifications, into the Proposed Cleanup Plan. Aghighlighted by our specific
comments above, the Commonwealth stpports EPA’s Proposed: Cleanup Plan,
'-whfch is conststent w:th the Status Report thatwe earller supported,

Finally; the Commonwealth intends to remain as engaged as ever durmg the
issuance and implementanon of EPA’s Final Cleanup Plan for Rest of River, with
a patticular focus on ensuring that the avoidance, minimization and mf‘hga’non of
‘lmpact cornponents of the permitting framework are applled as requ:red
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Thank you again for the opportlinity to present the Commonwealth § views on
EPA's Proposed Cleanip Plan for Rest of Rivér.

cel.

Smcere!y,

- Maeve Valiely Bartlett
Secre‘tary, Executive Office of Energy.
-and Envaronmentat Affairs

David W, Cash
Commissioner; Massachusetts
Department of Environmental Protection

Mary Grlffm :
. Commissioner, Massachusetts
Department of Fish and Game

- GE - Andrew Silfer

EPA —~ Curt Spalding, Bryan Olsan Tim Cnnway Dean Tagitaferro Kelsey

O'Neill -

MassDEP ~ Mike Gerks;, Eva Tor, Jeff Mickel son, F’aui Locke, John
Ziggler
MassDF GIDFW —~ Wayne F. MacCallum, Mark Tisa, Jon Regosm Beth

Lambert, Rlchard Lehan
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